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DETAILED ACTION 
Response to Arguments 

1 . Applicants arguments with respect to claims 45-1 00 submitted on November 30, 
2006 have been considered but are moot in view of the new grounds of rejection. 

2. Applicant's arguments with respect to claims 45-100 submitted on May 7, 2007 
have been considered but are not persuasive. 

Applicant argues that Banker does not teach a "plurality of hierarchically 
modulated simultaneously transmitted data streams" (applicant's remarks, pages 
13-14), asserting that the data streams are multiplexed serially on a single data 
channel by referring to col. 10, lines 37-38 and fig. 5a of Banker. 

In response, first, it must be noted that the portions of Baker cited by 
applicant have no bearing on whether the cited data streams are hierarchically 
modulated or simultaneously transmitted. Col. 10, lines 37-38 refer to the 
channel that is used simply to transfer the data from the headend controller to the 
scramblers and data inserters, and fig. 5a simply illustrates a baseband video 
signal. The streams are ultimately modulated together for simultaneous 
transmission from combiner 106 (see fig. 1). The modulation is according to a 
hierarchy because the differently prioritized streams are addressed to different 
channels [modulators] (see col. 11, lines 14-17 and col. 12, lines 6-18). 
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Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 45-100 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gotwald (5,987,518, of record) in view of Banker et al. (5,497,187) [Banker]. 

Regarding claims 45, 50, 56, 57, 59, 63, 64, 74, 82, 92, and 96, Gotwald 
discloses a system for delivering content over a hierarchical network comprising 
a source of content deliverable, to a network (col. 3, lines 25-50), the network 
including head end equipment operable to place content into one a plurality of 
selected data streams (col. 4, lines 43-54) in response to requests received via a 
network gateway (the invention is providing internet access, col. 1, lines 36-67), 
and a terminal operable to receive the data stream (col. 3, lines 51-65), wherein 
the head-end equipment classifies the content and in accordance with the 
classification places it into the data stream (col. 4 line 55 - col. 5 line 22). 

Gotwald fails to disclose the data streams are corresponding hierarchically 
modulated data streams that are simultaneously transmitted. 

In an analogous art, Banker discloses placing differently prioritized data 
into different streams which are simultaneously transmitted, such that higher 
priority data is in a separate data stream and unaffected by lower priority data 
which has been transmitted in a separate data stream (col. 11, lines 1-17). 
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It would have been obvious at the time to a person of ordinary skill in the 
art to modify the system disclosed by Gotwald to include the data streams are 
corresponding hierarchically modulated data streams that are simultaneously 
transmitted, as taught by Banker, for the benefit of separating data streams so 
that lower priority data will not interfere with the transmission of higher priority 
data. 

Regarding claim 46, Gotwald and Banker disclose the device of claim 45, 
wherein a classification of the content is made in accordance with a data type of 
the content (Gotwald, col. 5, lines 7-16). 

Regarding claim 47, Gotwald and Banker disclose the device of claim 46, 
wherein Gotwald teaches the classifier is connectable to a data stream of content 
in the form of data elements (col. 5 line 57 - col. 6 line 3) and a splitter is 
connected to the output of the classifier (as shown in fig. 4, splitting the data onto 
output FIFOs) wherein the classifier identifies the data type of each element of 
the data streams and inserts a marker into said data streams indicative of a 
priority assigned to the element such that the splitter subsequently places each 
data element, in accordance with the marker, into a corresponding hierarchical 
transport stream for subsequent transmission by the network (col. 6, lines 4-13). 
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Regarding claims 48 and 65, Gotwald and Banker disclose the device of 
claims 46 and 47, wherein Gotwald teaches a look-up table accessible in use by 
the classifier, the table comprising a set of profiles, each profile including a 
definition of a priority for a particular data type wherein a selection by the 
classifier of the particular profile for identifying the data type of each element is 
determined by the network (col. 6, lines 4-13). 

Regarding claims 49, 51, 52, 58, 62, 66-70, 75, 76, 78, 80, 81, 90, 93, and 
94, Gotwald and Banker disclose the device, method, and system of claims 45, 
50, 51-56, 59, and 60, wherein the hierarchically modulated simultaneously 
transmitted data streams are ranked in accordance with a predetermined criteria 
[profiles] (Banker, col. 11, lines 1-17). 

Regarding claims 53-55, 60, 77, 83, 88, 89, 95, 97, 99, and 100, Gotwald 
and Banker disclose the method of claims 52 and 59, wherein the network 
determines the selection profile on the basis of an intended recipient of the 
content, on the basis of a service providing the content, or on the basis of a 
network load (Gotwald, col. 6, lines 4-14 where priorities are based on source or 
destination IP address, and col. 6, lines 34-39, wherein priority is adjusted to 
maintain throughput [consideration of network load]). 
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Regarding claims 61, 71-73, 79, 84-87, 91, and 98, Gotwald and Banker 
disclose the method of claims 51-54, 59, and 62, wherein the request is received 
in a return channel established by a terminal of a public land mobile network via 
a public switched telephone network (Gotwald, standard network 20, fig. 1, col. 3, 
lines 33-39) and the content element is delivered over a broadband broadcast 
network [DVT-B] (Gotwald, broadband channel 16, fig. 1, col. 3, lines 48-50). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dominic D. Saltarelli whose telephone number is (571 ) 
272-7302. The examiner can normally be reached on Monday - Friday 9:00am - 
6:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Miller can be reached on (571 ) 272-7353. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




